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I PHOCEDURAL BACEGRCAND

5 . On May 17, 1962, hearing examinér Ston Cerkd jegded

I .. Findings of Fact, Conclusiens of Law and Hecompended Opder

W i thin case, Exceptions to the hearing examinet's decision
It were Filed by the Complainants. After Eeviewing the vecord
L wed considering the briefs iud oral argument of the partics,
&l Lhe BEoard nf Pecsonnel .l.|,.||;u:ulu ipsued an Order dated Septomber 27,
H . 1342, That Order adoptod the Flodings of Fact of the hearing
i examiner but concluded that the employer’s canduct did

= Violate 18-31-401{4), MCA. The Board then temarded the cage
H Lo the hearing examiner to faghion ey appropriate remedy for
o such a vialation., ©On Jenoeary 18, 1903, the hearing cganbier
- 1asuad an Anended Recommended Goder which atated an ednin-

£t istrativaly policed fact and dtated a reconnsndsd cemedlal

#h arder. The adeinlsbtcatively notlosd [acl vas Cthat the

& parties involwed an thile ULY proceeding had Tossled agreenent
Al an o Fubkeguent cdllective bargalnlng agreement and aogreed

4 that retroactive pay hnd heen paid, Monetary reliaf thersfore
b uag not considerad an a posgible remedy.  The pecoammendod
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ranciial arder ordered the defendant school diglrict to,
"orage oot paving tha incremente provided for ip a col Loctive
bargainlng agrosment upon the opiration of that agresmont,
The hearipg examiner stated that, "Sgch actioh, short of
inpagsag, conotitubes wnilateral chongss in working conditdond
atd & violation of Section AD-F1-401{5) MCa.=

Tha defendant school district £ilad Limely eaxceptions
e Lhe Ananded Reccamended ordnr and latar filed a nmatdion
requesting the Board to rocafsider |te earlistr decision bhat
defendant' v conducl conftituted & violation of the Act.

The comgleinant edication anEaelation filed a Mation- to
Dismiee [Defendant's| Mobian Cor Reconsiderapion on precedural
Urounds. The Board denled the Motion to Disming,

Therpafter, the Montans University Svatem and the Lahar
Bmlations Burmau, Peracnpnel Divislon of the Depattiment of
Adminigtration hoth petitioned the Hoard Lo be namad amioie
Curide. Thiough an Order issued April 1, 1983, tha Aaard
granted the petitions to be famed enicys  cucian.

dubsequently, the wducation ascoclation, the schonl
Sictrict, and the University S¥elen-Depiartment of Admin-
inntration filed briefe: in SURRGrt of their respective
poslbiang,

AL 1ts June 3, 1943 mecting, the Board grantad the
gchool district's motion for roconsidecation. and than licacd
aral argunent from the aschool district, the Montana Universi ty
Systen. and the aducation association. ‘The Board voted ta
poRipone a decimion on the matber, AL its Soptenber 23,

1983 meeting, all Board menebers were present and engaged 1n
& lengthy distuseion of the issue involved. The Besrd voted
==0- to affirm the hearing exaninéris order dated January IE,

15E3.,
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The dssue befors us-of course Qs
WIETHER FAILURE OF & SCHOOL DISTHICT TO EAY. EXPEHIENCE
AHL AODTTICHAL EOUCATIONAL AND CHEDIT 1¥CEEMENTS PROVIDED
IR AN FEPIMED COLLECTIVE BARGATHING ACHERMEHT, MiiLs
THAE PABTIES RAE MECOTIATING FOR A SUCCESSOR MOREEMENT,
I5 A UNILATERAL CHANCE TH WAGES CONSTITUTING A REFUSAL
IO BARGAIN TH. COOD FAITH 1M VIOLATION OF. -SECTION 39<3]1-
U145, MCA.

USE_OF HLHBR FRECEDENT Of FUBLLC SECTON PRECEDENT FROM

OTHER ETATES,

The achool district clkien ue cases frem the public
sechor (primacily New-York) {n support of les poEition. ‘The
amlei curias cite private sector maderal precodnt which
Ehay wessrt suppscts thoi) fidsition.

we dlecuss the lederal prdvate gsctor law we beliovae
dpplicabhle, in the next section of thie Final Order.

We spacl Fically pejeot, howevar, Lhe use of public
Ractor cages ag precedsnt in thic case For the ronsone
etated below,

UE faremeet Lloportance o ue iz the fact that Mentans's
Fublic Enployes Collective Zargalning Act, 35-31-101. =t.
geg., Which is the statutory basis for this prooneding ds
madieled aloost ddentically altar the federal Aet, the Lahar-
Managomentl Relatlons Ao, 29 08¢ 150, ebt. beq. For tlds
reasan abd other cogqent reacons, the Monlana Supreme Court,
uhen called wpon bo incerpret the Colleotiva Bargaining Loy
eublic Employens Act, J39-31=108 through 35-23=409, Bk, hao
consiatantly turned to Hational Labor Relslions Board [NLEH]
precedant. [or guidance, State Departmant of Highways v, Public
Imployees Craft Uounoil, 165 Mont. 349, 529 P.2d 745 [1574):
AFECHE Tocil 2380 v, City of Willinga, Monlt. resh

F.24 507, 93 LEEM 2753 [1976); The Stata of Monlana ex al.,
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The Board of Personnel Appeals Yo The Distriet Court of

Lhe Elaventh Judicial bistrict, _Mont.. L

LEYY, 36 -3¢, Rpt. 1631 [1879], Tesmotere Local #4585 w,

board of Tersonbal hppenls and Stuarct Thomas HcCarval,

Monk. B35 T 2d 1910, 38 St Rep. 1B41 (19819,

Ot the other hand, rthe public sector collenbive boargaining
4okbs ol other states are not alveys similar to Wontana's
AShy Dne very significant difference is that Montana iad
permits strikes by public eoplaovess [which ia arnlogone Lo
the IMHA for private sector emplayess) and almast all ol
statea have restiictions on public Rector strikeg.

Tha need to taks Lthat facter alone luto considerabion
in interpreting Montana's Act, rondecs reaart Lo the fodercal
HLEE precedent ineluctable.

second, Lhe IMIA represonts broed national trends in
labor relationg law, net the result of politieal decision
Hakiog in one state which might have no bearing oo Montana's
AOt. A8 recognilfed by the Montana Supreme Court. Clie extensive
uee by the montana Legislature of wording Cron the TMRERA
hecescarily reflects legislative Lntent. ‘That iolent is
ndicielly acknowledged by the judicial doctrine that mimd ] ag
wording in similar Aots are to e constroad almilarly. This
Board believes that the wording of Montana's Aet, reflects F
begimlative Intent to follow those Broad hational tremds.

Third, the nenbers o the Board of Persoonael Apoealo
believe that the HERE and tle federalsou—tg reviewing tha
HLER cohabtitukte a hetler acea of jaw to-drow Precadent foom
secaven of Lhe tederal sector's [(a) greater experinnos
tdlnce 1936); (b) grester number of cases {tha LMRA is
natlonel of courne);-and (c) greater coosistency, to Lhe
extent pogsible with the continuing development of labar

lav, n8 in &}l arens of lad.




L]

iz
13

Ard fourth, the bwo-fold problem of the use of anathse
#tate's pracadsnc. Thete firgt is the problen That the use
of another etate's pragedent in cnn case bedomes precedent
in ltself to continuee veing that other state's precedent for
other labor matterd. VFor example, to adopt Hew Jermey 1aw
on Lhis cape we wonld Lhereby st § precedent to adopt other
Hau Jersey cage lav an other issuas, That would impose a
substantisl linitation on the apount of sxparisnce We oogld
othervise drav from the federal aoctor,

Thare secondly is the problen of which state da wo
follow. Consider tha tollowing: The tollowing etates hawe

Ehug far adopted the pogition of the schoal bBoard in Ehis

CHEET

MAINE: = M.5.8.0. Ho. 43 Teachora® husoo. w. MH.5.A.D.
Ha. 53 Board of [Mlrsectors, Me. ¢ 232 A.0d 2Tn
(L1981},

MEW ¥ORK: - Hosrd of Pooperative Bducalional EoTViCHEY

of Hockland County w. Mew York State Fulbioc Employment

Relations Beard, et. al,, 41 W.¥. 2d 753, 395 HiY;8; 24 439,
163 WY, 2d 1174, 95 LRRW 3046 Corbin v, County of SiFEole,

34 A.2d 698, 387 NYsS 2d 295, 95 LEREM 20340 [HY App Daw.

1996 ) Wyandanch Union Free scheol Disbrict, Board of Educa-

Elgn v. Wyandanch eachers hagociation, 53 A.2d 416, 156
HoY,50-2d T02, D& LHAM 2652 (WY App. Div. 1977},
WISDONSIN: - Mennsha Teachers Union, Local 1146, WFT-AFT,

AFL=CIO ve, Menasha Jodnt School Bistrict, Halional Public

Enployment Teporter {MPER) Volune 4, page V=676, an adnini-
Etrative decicion by the Wisconsin Employment Helations
Connission,

An Tndlane case cited By the school digtrict {4t pooe
o

£ of ito Moy 27, 1983 brief) which wai an adeinistrative

Gecieion by the Tndiana Eduwcation Enployment Kelabiono

b=
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Saard, was overruled by the Superior Court of Indiana in
Decemhar 13, 1980. Sge fofra.

The following staten have thut [ar adopbed n popltion
which supports the mducation asseciastion in Lhis cooo-.

CALTFORNIAT - Dawvls Unified School nigtrict, 2 HEER,

page V-4840 {19403, decision of the californita Public BEploy—

ment Beslations loerd.

FLORIDA: = Enuyal County Scliool Roakd, 2 NPRE page V-4B0

(19485 a decimion of the Flordida PERC.  Beviow of this

decialon was diemisned for lack of jurisdiction.

INDIARA: = Mill Cresk Conmunity Scliool Cormordilon, 3

HPER p. 336=337 (1984}, a decisidn By the Superiar Court of

Indizna,

FENMNIYLVANIA: = Chuster Upland School Pigtrick, 3 HFRR

P VBl (31984), & decision by the Conrt of Conman Plean)
and Lehigh County, 2 HEER p, V=400 (1980}, an adeinistratlve
decioion by the Penngylvania PLEBE.

It ls thus-aeen that the states themealves nre-at adds
o¥er the leesse bofors ug in this caope.

HLEH PRECELERT ON THE ISSUE BEFORE 1S

We beqan our - spalysis of the private gector procedent
with the statemunts that are gettled law. A unilateral

change in & mandatory subject of bargalning, even after the

expiration of a collective bargnining adqresment, i a wislatian

af Section & (a}{s), of the Labar Managens=nt As=lntionng &cl
fIMRAL, 29 u:S.C, 1540 la) (%), the eguivalent of nection
29=31-40L [5), WCA. Wages, however stated or pald ave a
mandatacy sublect of hargalning. Therefors, a uniloteral
change in wages, even following expiration of o collective
bargriniag sgrecment, ia o violation of 39-31-401 {5), MOA,
Clear axamplec of these sstablished rules sre found ip

the facts and holdings of the following cases.
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Althoogh wo have earlier rejected the wes of precedont
from other states involving octher public mectoy etalillss, 1in
otrder to onderstend the legel cootext this losue thvalivas,
we find LL helpfil to refer to the case of Gilloway Board

oi Education vs. Galloway Education Aecciation, (H.J. sup.

CL. b, 295 A 2d°218, 100 LRRM 2250 [1578]. We refer to the
Calloway case not for ite holding but for its dincussion of

the federal pectar precedent interpreting the IMRA, 29 usp

LS50, ek pag,

In Galloway, the Hew Jerdey Supreme Coull stated that,

A-sattled principls of private sector labor law under
the LMHA 16 that an employer®s unilateral aliteration of
Lhe pravalling terms and conditicns of enploynant
durityy the course of ecollective bacgaining Eoncerning
Lhe arfecied conditicns constitutes an unlawfol refussl
to bargain, since such unilateral actien 16 & circume
vantion of fhe statutory duty to bargain, HLEE v, Ratez,
B3 .8, T36. 43-47, B2 S.0t. 1107, 4 L.B4. 24 F30. 54
LEREM 2177 41962)1 HLRE v, J.P. Stevans & Co., Iinc..
Gulistan. B, , SIB-F.2d 1162, 1I62, 93 LKEWM 23265 (5
Oir. 1976}, "Unilateral® in this vegard refers to a
changs in the employpent conditions implempntod wuithout
pricr negatiation to impasse with the amployes rep-
resentative concerning bhe issun, The basinc of the
ciile prohibitl nliateral changes by an employar
during nngntiﬂEThuu ig the recognition of the importance
af muintaining the than-prevailing terps and conditions
af smployment during thic delicate period until pew
Lermo and conditions are arcived at by aqceemsnt.
Unilateral changes disruptive of thie statas Qe Hre
unlawfnl becasuse thoy [rustcate the "atatutory ochiective
af aslabliching working conditions through bargaining,”
NLRE “v. Kntz, supra, 36% 0.8. abk 744, 82 2. Ct. at 1113

Gallousy, supra, 100 LBEAM
at IZGA

Wo nual accordingly detefmine vhether pavment of the
salary increment withheld by the Boaard constituted an
olepenl of the stabud que whoses contindaiice could nat
b disrupted by unllateral action. The snower ta this
guestion turne, to momn axtent, on whether the annual
RLep dncrements in the teprherc® salarles were "autamatic, "
o which chge their expected receipt would be canaiderad
ag part of the status quo, or "discretionary,” in wiich
cage Lhe grant or denial of the salary lncreasses would
i & patter oo he resolved in negotdations.

Analytically kelpful in this inguiry is ustating the
iggue in an nltornative munner - conld the Board hawve
been found  to have wiolated the Act if it had granted,
rather than withheld, Lhe selary incremonts. Under e
rationalae of Katy, supra, the answer Lo Ele guestion ia
in the affirmative L€ the increments were discretionarcy
and in the negative if they wore automatic.  Sea 369

=
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U.55 nt 746-%, 82 3.c%. 1107: In Kats; the Supteme

Callrk,
codintinguished betwesn automatic and discrotlionary
Wagd Increames and held that discreltionary increapoe
during contract neqgotiations viclated the enplover's
duty Lo bargain in good Esith.,  Automatic increnben
ara. sanctioned becanse they do pot represant actunl
thanges in conditions of ewployment bt continug Elie
statua quo in the sense that they pErpetuate axisting
Rernes and covditions of employeent, Bechuse the #Ain-
ployees expect these benefits and teadily recaquize
them a5 eatabliched practice, The increéssen do ok
tend to pubvert employee's support Fac their batgain-
ing agent or disrupt the barga ning relatlsnehip.
{HLHE v, John Zink Co., 551 F. 24 TG @01, ng LEEH
a8 Lk civ. 19775

Galloday, aupra,
I EREM at 2254

In a FLifth Circuit caza invelving an empleyer's rofussal
Lo gontinue contributiens to 4 heulth, walfare and penston
fund for carpenters pursuant to an sipired collective bar-

QALhing agresment (4ls=a chi), the Contt of Appmals stated

thal,

AL contract expiration, an anployer may not unilatecally
elter, without bargsining to impasgs, n contractunl
tErm that 15 4 mandatory subject of bargnining. ‘This
result obtaing becauss ouch & term by operation af
starute continues even after the contract embodying it
hast Lerminabad, Ees Holde Bratleie; Inc, v, Lboal 353,
bakers & Confectionery Workers Uniom, 430 .5, 243
257, 97 £ CE. 1067, 1075, 51 L.FEd. 24 00 11977 [dig=
sEnbing spinion); SAC Construction Co., Bupta; 6033 Fzd
at 1156-57; Carteright Hardware Co. ve. HLEE, &4 F.3d
166 269=T0 [10th cir, 197%); HNLRE v. Cong Milils Corp,,
17 FI24 595, ‘596-99 (4tch ol1. 1967 ) Industrial Unisu
Gf Marine and ‘Shipbullding Workers . NLAB, 320 F=d
Glh, GRO9-20 {34 fir. 1963}, edrtc denied, 374 V.8, 964,
44 8.CL. 516, 11 L. Ed.2d 272 (1564). Exanples of
canilactual terms which ‘survive contract expitation
include & scheduls of wages  and fringe bonofits, nea
Cartwrlght Hardware Co., suprta, GO0, F.2d at 26970,
Adperoenlorlly rights of a shop atewerd, ses Cons Millc
Corp., supra, 273 F.2d 45&-99, amployes Beniority
rights, See Industrial Union of Marine & Shiphialding
Workeru Wnlon, supra, 320 F.2d 619-20, and QL iaVhce
procadites, © Ees 1d. Since the carpenters! henefits are
contractinl terms that continue by operation of the
ACL, CTespondant would not have besn free to cancel
those benafits, even though the contract expirad,
without firat bargalining to an lopasse. This, bhe
Bosrd' s rapady wac & pracise method of restoring tie
oDLRTus gue anbe

HLRL v. Haberman Construction

Canp Ay

18 Fo2d 200 at 3032-303 (Ca S, 1980)

ln bhe edse of American Distributing Co. v, MLAR, 715 f.2d

e




i *%&, 114 LRAN 2402 (CA 9, 1983), the Hinth cireuit addrenapd

5 Ehe iheue of an employer's obligation to continee making cons

3 bributions to a penalon trust fuid safter the ekpirstion of g

i i cha. The Hinth ¢ircuit Began its diseuesion by statlng the

5 applicable |aw.

fa ) An employer may not unilatecally instituce changes
an established. Lemms and conditiona of employment thot

7 constitute mandatory subjects of bargaining, 23 1.8.0.
Bection 188(a)(5), {d); see Fihrobeard Papar Iraducts

f Lorp.. v, HLRB. 379 IL8 303, 209-10, 57 LERM 2609 {19645
The prohibition sgainat unilatersl chunger mxtends paat

i the expivation of a collective bargaining. agresnent
untlil the parties negotiate a phed agrasment or bargaining

i in-good Faith to lnpasse, WLAL v Carilll 48 F28

1206, 1214, 107 LEEM 2987 {9th Cir. 1941).  Booates

i contributions to an employes pakgion trust Cimd conatitigie
8 mandatory bargalning dubjest, an ERployer moy nat
|2 make inilatoral chenges in pension Fund contributions,
ld. nE 1213-14. An eénmployel Whe dnos make such unilateral
11 elianges has committed an unfair labbr practics in
viclation of sections Ble) () and {8) of the ekl
i Aoerican Bistribationg oo, ,
15 REpra, 118 LURH at 404
ih The Court went opn Lo state that, “The Compeny does net
i7 dispute that it discontinued ths Pehcion toues fund conbtcibe
IR ubidng upon the espiration of the 1977-60 CONCrAcL.  Fnataad,
I the company oclaind.,." three defenses, One of tlie mEsertod
2k defoness was that under Section 3032 ol Che Labor Mabeagenent
iy | Relations Act (LMRA], the Fenelon trust Ciend coold nat
i legully accept and the company oould not legolly make furthe:
I3 guntributions; Under pection 302 of the LMHA an enployer
14 may make patyments to e penaion fumd and tha ok may mecepl
k] Bhem only £f “the decaliled basis on which such [UYIDENTE Bl
] to bé made ie opecified in a writbcan apresnsnt witi the
27 ebployer.! 20 U.s.c, Sactlion 1B4G{c)i5){R].
26 Tha company’s arqument was. that wince statute mandales
29 the existonce of a writben wgreensnt conforming Lo certain
Hl | requirensnts before an epployer can make contyiibulbions:
3 and since the oba expired, 1t wag therefore 1llegal to make
: cantribulbians,
e
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Affirming the conoopt that an mEpired cha e gLEXY g
Living document which rotains binding obligations, the Hintlh

Circuit atated and held ac follows:

The Hoard properly found that thi Company had an
abligation to continue the pension contributicng abpent
A bargaining inpasse or a waiver [eem tha Wil aai.
Hecaude s written agreensnt —the expirved conbract —
Epecified the basis on which tha Company Wad legqally
obligated Lo maka contributions, the [{tarsl Tanguasge
At underlying purpase of section 302 has bean satinfimd
Eee Producers Dairy Delivary Co. 4, Western Confoteies
of Teanseras Pension Trust Fund, &54 124 BZS. 627, lpd
LEEM 2510 (9Ll cir. 1981Y) Pearlags Hoofing Co. w.
HLEE, G4l F2d 734, 74a. 107 LERM 2330 (0el Cir. 19&81h,

The Company seserts that this cags i digting-
uishalbile from Predicers afgd Peerless bacange hero bath
Lha collective bargaining agreenent and cthe pongion
Crust certification have expifnd, In Pesrless, the
Lrust fund agreement was atill valid. &641 F2d, at 736,
Hanatheléos, the uneguivical language of Producers
HlLates that an employer £ required to maintaln the
statis quo and make payments in confoamity with the
terns of an expiced written sgreement. G54 F.2d pt
LIT. . Ackordingiy, we held thatb Ehe Company s oection
A0 dufense Fails. )

amelican Bistributing Co., supra
114 CEar at Zdin.

Io foll accord with the hmerican Distributing Co,

holding, supra, |# another declsion feuad By the 9th Cclrewit

oo the same day. S0 Stone Boat Yard w. NI®A, 16 F2d, 441,

114 LAAM 2407 (Ca'9, 1983).

We' tharefore see that an erpired cba s recognized by
the 9th Circult Court of Appeals as o Tully broding dosiment
which can lawfully serve ab the statutorily mandated, legally
Blnding wrdttan dgreenent comtrolling the receipt of funds
inko a ponsion fund.

In the case of Cloar Pine Mouldipgs; Imc. w. HNLERB 63

Fi2d 721 2t '729-730 (OA°9, 1980), the winth Clecslt hald
Enat health cave plane: are mapdatery subfects of hargalning
and that en employer's unilateral change in hepltl care
plana after the expiration of the cha was 4 vielntion of 8
[m)(S) af tlwe LMHRA,

Additicnally, another type of case rvalwing b wntlateral
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change Ly an epployer in the orgunizational phase of collective
bargaining, when of course there in pu tha, nor even an
expired cha, i instmctional on the lesue bofors us.

in the chre of HLIHA v, Southern Couch and Bodly Company,

InG, 336 F3q 214 (CA- 5, 1384y, The Court of Appeals wis
conteohiled with the legalicy af an employer granting unilateral
Wajre incressen to some of ita emplovess Ghile the” Uniomn WiH
allempLing to paravads n majority of employees o join the
unkon. The employer contended that 4t ad a long standing
rractice of granting automitic wage incresces {hrome and bix
monthe after initial hiring snd that Chid automalic dnoreapes
based on axperisnce thus did nat violate dfapi sy of Lthe

IMRA.  Tha FEfLh Clreult agraed with the unployer and held

as followe:

The rule: e clearly estebiiahed that the grankting of &
anilateral wage increase; in Lhe nbsepce of gomi Extenu=
ating circumsiance such as the exigtence of a4 bonae {'ida
bargaining lmpassa oF the inplonentation of & s Wi
program identical to one praviously of fared tno and
rejected by the bargaining sgent. congkitutes f cefiinal
to hargain in good faith because it as=cves to digparagn
The union and frostrare 4ikes Bargaining ghjectives. Dep
H.LoRoB. wo Bpbe, 365 U.9, 796, B3 S.0¢, 11oT, B L.Ed,
N o T e S o ey O | T Cromplton-Highland Mille,
T, 337 W52 217, 60 BiCEl 080, a3 LB, 13920 [184F].,
However, Lhe Supréms Court clearly indicated in both
tha Cromptop=Oighlond apd Fatza capes thet o Wit e contin-
Wation of the otatus guo during Ll bargaining peciod
vannot conatitute o disparagement of the hargaining
proceds) thares must be an actual change in woTrkLng
conditians, Therefore,; as to the thirea-month aml 2ix-
nonth automatic inoreades, thers is ng evidescs on
Whith to bass s conclumsion that section @ o) {5 was
riolated,

HLHE v. Southern Coach and Body,

336 [, 3d at 217.

Southern Coach and Body is helptul in soalyzing the

cage fub judice from another point of wiew,

A8 thea Supreme Court of  the stats of Hew Jerasy [in
Falloway, eupra) found helpful, analyzing the case sub
Judice from the standpoint of whethol the school board weuls

Rave been guilty of en unfait labor practice if-it hiad given

=11=
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Lhe stap licrenenta, we find that Seuthern Coach and Body,

Blipra, holds that granting astonsbdc wWigis Lhireases g pot o
PLE: Bee alng HLEE v. FKabz, 965 8 796 e T4E-47, HZ 85.0¢,
1107 [le6z).

Thug Lhe Yorsyth School District weyld not have been
giilty of an unfailr labor praccles if it had pain automatic
ELap Ancremants, evan pirsuant Lo an expired collective
bargaining agreemont {choy.

The cane oF Holie Dros; Enc. v, Local Ha. ImA Bakery

and Confectionacy Workere Union, 430 U.5. 243, 97 5.0t 1069

§19770, rehearing denied; 430 U.50 98, 97 3.0, L6B9, holds
LAt o grievance wliich arises: after the wxpiration 6F s cha
Huat be arbitrated pursuant to the grievance s iinniam
established in the wxpired cha. In Bolde Bros., during
hegotiaticns after the contracl's explration date, the union
fuve potice of cancellation and the contraet terminated o

Wweek later. Afcer Further negotiations prodeced no results,

the esiployer annocunced that it wan cloeing 16 plant dmmediately.

The employer paid accrued uages, but rojected the union's
diamand for peverance pay soder the cba aod doclited ko

arbitrate the claim thorelor on the ground that [ty abligation
to do so tormlpated with the cha.

The dnion brought suit before a fedaral digtrict CasiE b

Lo cowpel the employer, inter alim; to arbiteate tlie SEVETANOa -

oY lesue.  Ono ajpeal the 0,5, Suprene Court lweld that,

In short, whers Lhe dispute s over a provieion oz

Ll expired pgreenent, the firesimptions Tavaring arbitra-

Bility audl be negated exprescly or by clear implication.

e therafore sgree with the conclusion of the
Court of Appeals that, on this record, the Unionts
elalm for feverance pay under the expired collective
vargaining agreement is subiect to regolution snder the
arevilration proviglons of that contract.

Fleylde BEGE., BupTa,
g.CE; AT L0Td

The Board belicwves that the proper lmplementation of

S




Ehe status quo ante in & altustion imvelving an axpirad -ha
which containg @ pay matrix 1y to pay aceseding to the
schedule gul foarth for determining Wages. IT 3 Leacher wha
last year had 8 years of experience bul now has 49 Full yoard
al axperience, thsen that teachsc'n proper placement on The
wage Acale - pay mabtciz i@ to place himdher ac y YEATH
experionce and wvhataver educational credita he 1w, has.

By Wiy of exanple, creaft ocontrackn that pravide wagas
tor apprentices often gtate that an Apprentice ahall be
peid, aay $3.00 par hr. for the First six wonths oc 1040
hxra., then 53,50 per hr, for the next 1040 hrs., then §4.00
PRI Lr. eke.  This goes on until the apprentice satdsfiss
his 3=4 year apprenticeship and thereaftor Ls paid egual Lo
tho journeyman hourly wage rate for that erafe., Such clauses
reflect  the fact that additional siperience {time st the
Jab) and additional learning {an spprontice often is rEquired
to fulfill approximntely 150 hoara of classraom work per
Yoar during hle apprentice’l, io wvaluahle to the e Loyer . and
the esployer contracts to pay the atep incrensnts.

In that esample, 1f thé Eollowing facts ocourtod: {1
tho contract oxpleed, (2} the employess contimied to wark,
and (3] an apprentice becams sligible Far a gtep inorasass
becpuee he had satlefied the raguleite nunber of hoprs under
Lhe expired Gba, then 1t fs clear that the epplaver wmilid be
obligated to pay the ndditional step ineremant even after
Lthe chn nxplred.

This Board believes the apprenticeship analogy Le
inmbructive for the cdase cub jodica,

Tio Ccaser from the NLEE which are clogely analagous to
the fact aitustion of the cage before ug are: Struthers:
Welles Corp, 262 NLRE Mo, 136, 111 LREM 1616 (1982} and
Meilpan Feod Industries, Ins., 234 MIAB 696, 97 LAAM 13732




[L578]. In struthara wWellg, supra, o esllective hargaining
agresnant, hereinafter cha, wapired November 1, 1980, Te
union engaged in a tuo day otrike io early Hovenber - bat
thareafter continued to work, The sxpired cba had & caft-of-
Living sdjustnent provicion (COLAY ip it relating to wages
Whiich stated that on-Jdanwary 1 of each ¥Har, wagns would bo
adjugted pursuant to the Consunsr Frice Index an of the
Preceding Mowvenber 15.

In gtruthers Wells, the HLEE held clint,

Indnad, to so find would go Against Bpard procadent
coneerning employer obligations Brter expiration of o
collective bargeining agreement.

Hera the cont-of-living adjustnant was an exleting
term and candition of enpleyment as esiablinhod Ly the
recently ampired collective=-bargaining agrosment, 1t
i axlomatic that guch a dondition of aplayment guryives
tha expiration of o collective-bargat ing agraement and
cannok be altered without bavgaining,” An Hirgrloyer: ig
permitted to inatitute a undlatercal change #ithsr whare
tha nuicn has: waived bargaining on the ipsge of Whers
Lhe unilateral change in a reault of 3 rejected coapany
offar after impasse hoo beon reached, Otharwian, 1he
euployerc hig & dubty to continue the terns of the prplrad
collective-bargaining agreenant.

¥ oBee, ug. ) Bethlehes Steel Coepany £5hipbullding Divisica),
130 KLRR %00, S0-TORH 1013 (10&7Y

6. CE. Hseald W. Hinaén, &fh/a » Ben House Herkek Ka. 3, 174 HIRL
A, ) TR 1072 (1960, -entd, 820 F.20 133, 79 LRAK 2667 (Hik
Cir, 1970).

! Peerlane Woolluy Co. Fid., 24T WLRD 540, 109 LERK 1179 {1uaang:
Alben W, licd I, Receiver for Carawelle Hoat Cosgpany, & Ceeporalinn,
and Caravelle Doat Compuny, 227 NLRW 1355, 495 [EAK 1003 L1077 )1 and
Roayl Il Blatilleng Compamy, 203 KLEN 370, &5 TREN 1219 (1873].

struthat wWells,, supra, 111
LIEM at 1019-1020.

Tha HLER found thal neither efceplion {bargalning
Walvir or dmpages) wae extant in thet case and held that,

Froai thede facts alope i€ 4 evidont Chate Eecpondant
wan oblligdtied to continue to ipploment the COLA ae regulred
by the esxpired agresment, Thus, we find that ite failare to
da @0 wioleted Section B({e){%) and {1) of the Act,

Struther Wells, Bupra
111 TRAM at 1020

The school board afd the &snici curiam contend that

struther Walle lo fnappoeite for the rennon thabt "s bentative
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tgreement had beeti resched Y in that cape. While the [hets
of that case state thal thot wak the pooition of the 1m|un.l
i completn teading of the Board's analysic shows thak the
poRflble exigtance of a tentatlve sgreenent wes only ancondari Ly
mentioned in the NLEB's analysio,

The hosrd found Strather walls guilty af W rEparatn
vialatioms of 8 (n){5). The firat vielation was for the
Wilateral changs in wages by refusing te pay the COLA
therairent pursuanl. to the expired cha, The second violaticn
Was premifed oo the expployertc atated feacon fofF not payiTiy
tha inerement --ln order to gain lowvatrage at the Brygaining
table. The NLEE found thin to Lo & ssparate violation.

fn its analynic of the first violabion, the HLAD etominad
the [acts to dotermine the applicability of the tuno arcepbiong
ta the general rule against anllateral chinges. See 111
LHAM 1019-1020, quoted supra. As ststed anrlier, the HLAR
found nelther excaption factually supported and on those

Facly nlone Found a ULE,

The caro of Heilmun Food industriss, [ne.. SURTIR,

involved factn essentinlly @inilsc to the Facls in Struthar wells

Aupray except That the cka expired on Decembar 6, after the
CET determinabiog date af Hovember 15, In Meilwan, the MLRB
found that the employer's refusal to effectuste the incroage
on Jdarsary -1 wano o willalertal change in Ehe exisring Wags
atructure Ln vialatien of 8 {ah{s) of the hkeb.
COHCLAIS TOH

Maintenanoe al the etatus que means adherence to the

expired colleclive bargaining agreement (cha}, I the expiced

cha containe.a wage scple (pay matcix) based on (&) the

I, When toe espliyse acnounced in Decosber its intention oot ta implmment
the LOLA on the followlug Jopusry 1, the enlon céuponled thal (4 was the
mazan's poaibion chat o tenfative agressect liad liven reached on that

Lasue.
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nasbar of years of teaching experience and (b)) the degrons
(B-A., M.E.) apnd the number of 15-credlt Lncremente That g
jlven taaglher hag, then adhorance to the expired ohay mesnm
that & teaclier mist be given the galacy ralflected by lils
Yeare .of expetience and number of posk- Boh, dollege crodito

at the start of each year. That means that o ceacher iho

has galned an additicnel waar of exporience (and any addit{onal,

approved credit inccempnte] nust be glven cradit on the Wil
Bealé for that additional year's esparlence (and 15 credit
focremanta). That is simply Adbering te the sxpired cha ac
reguired by Lhe Act and federal precedant lnterprecing the
federal Act, |the LMRA].

The schoal boprd arques that to pay the {ncresent
changee the statuy guo (page 14 of its Hay 27, 1963 brief),
We disupres.

The eapired cha containg & pay matrix specifying aonual
incrementd - for each sddicioral vesar of Goprvide, That [iay
MEETLN canstitutes dages and Le therefors & nandintary subject
oL bargaining: Teachera who begin o new school vesr and whio
hive met the conkractual tequirencrnts (of an pdditional
Yaar'o teaching experience andfor additicnal 15-tredit
increinents ) aro entitled to be paid the Balary according to
thelir experience andsor education. 'To not pay a bencher
according tf the contract's etated method of placanant o
the pay matrizx and Lo accord with bhe bruth as to haw WALy
yeers axperlence and college crodits that o given teacher
dgotually bas, isn a unilatecal changs in -a mundatory subjest
af Bdargaining.

Flacenent on a salary schedule such as the pay natrix
in-question is an nutomatic vage incroase determined only by
Iength of years of expericnce mnd corrent nunhar of credits.

TO _pay an sutimatic wWege Incroment Lo not an wnfale labor

=16—
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i practice (ULPh. Southern Coacl and Bady, suptra. To nob pay
2| an autohalic wage lhorease, wuch as a COLA, le. s ULF.

3 l Struthoer Wells, supra.

3 By paying Lhe teachars during the beginning of the

5 1981-1982 wchoal year, Lthe sama splaries Ehey preceived

i during the pravious year (the 1980-1081 schaol vl Lthe

T 1 Forayll school District was not compensating the teachers

4 I acooTding to tho salacy schedule then in affect, “1.a.; wnder
i the: tarms af the atill binding, erpicad; 1980-1981 &g,

10 Since the paynent of the calary increments hersin

i1 ahould bave been automatic upon the start of the 1961<1942
12 achool Year, tha echool distriet's vnilateral withholding of
13 Lhe increpents viglated 39-31-301 (1) and (5}, MO

4 we therefore held that the Fersyth schoal district s

is Fallure to pay returning teachers in vhe tall &r 1%01 the

I Automitic otep increane o which they were entitled wag @&

i violatlon of 32=31-301 (1) and (5}, @CA.

14

i9

pli This decinion by the BFA Is oot as onevoss as suggested
2 by the pchool district and amici curias. 'Thet in #o for bhe
12 reason that iF during nngotlationo impagas aosice,  then tha
41 enployer io frea to unilaterally lmplenent its 1awt, best,

24 final affer.
I

21
2 Wit liote that tha 1983 legislature of Montana sew the

24 introduction of two bills which would have dirtectly af fecksd
o the imsues before wa in thic case. 3.8, 198, intrcoducod by
M| senatar fyedt @t the regquest of e Mottasa Schaal Beard

3| | hResuciation [MSEA] would have mandated That & schosl district
13 I not pay additional autemstic step increments upon the erpliratin

=fT=
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of a cha: -8.B. 199, also Introduced By Sepator Tvelt at the
requeet of the MEBA would have ordered the Board of Personnsl
fppeais Lo follew only public pector precedent in interproting
Montena's Public Employses Collectiva Largaining Act, 9%-
d1-101 e=t. ‘o,

Bnth bills died in the Sopate Labor Commiiles.

For the reasons stated above, it is ordered that:

{1} The excepticns of the Foreyth School Dlptrict are
herehy denied;

(2} The bearing exsminer's Anended Reconmended Order
ig affirmad: and

¥l The Porsyth Schoeel District wiolated 39-31-401 iL]
kg [B], MCR wWlen it unilaterally changud the inplenmntation
of the vage acale contained in an expired collective bargaining
pgrecmami.

(41 The Farsyth Bohool District shall ceesse apd desist
Aot paying automabic step increments upon te expiration of
a cnllective bargaining agreamant,

Dpred thim _ﬁiﬂé}}wy of Docemher, 1opa,

Hoard of Farsoniel hppeals

h}'t_’%:/.”#E ;nrcg&;{?—#

Chalemin

CERTIFICRTE OF SERVICE

The unidstolgned doos cortlfy Lhat a crue and earpest
(= of this da ent Was eailed to the following on bhe
_@ﬂﬂ' of 7 e . 18E3, postage paid and
ddidrecced as Fol Lows

Emllie Loring LeRoy Schramm

HILLEY & LORING, P.C. Chief Legal Coungs]

121 4th Strest Hertl Hontsma University Systen
Suite 3} - Execitive Flaza i} Bouth Last Chance Gulch
Great Falls, NT 59301 Helona, MT 59620
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STRTE OF MONTANA
REFOIL THE BOAND OF PERSOHNEL APTEALEL

1M THE HATTER 'OF IHFAIR LIAOR TRACTICE Her. 37=01:r

FORSYTE EOOCSTTON AESOCTATICH

|
MEL,;  HER. i
i
Complalmnmt, :
]
- - i HMENTED

d BECOMMEHDED OROER
HOSRRUD DOUNTY SCHOCL DISTRICY )
HO. 14, FORSYTI, MHOHTAMK, 3
;
Cefanlant ., ]

nilrtﬁiiqiniiiii||itii

By OHDER datmd Guptembar 27, 1983, ehe Board of Ferponnod

| irpenls adopted fhs he=aring axamineria Pindinge of FPack in

this miatter. The Boerd did net adopt the hearing azaninerc's
Concluslon of Taw or Recommonded:Order: The Board concluded
that cha Bogebod County Sohnol Ddskriot Wo. 14 Pecoyeh, Mot ana,
did violatn Section 39-31=401 [(4) MCR, by rot paying che
inorements provided for bo tha axplred oolloclive barmgaint g
Egraaiesnt, The Doacd comanded tho matber 4o the haar | ng
exeningr to estazbliah a remedy consistent with the b
Concluzion of L.

During the oral arvgueent hefora the loard 4t doweloped thal
the partiosd In chis satbtor had reached agresment on s collectiog
bargaining agreament and tha retropotiva Ay purssEnt bo Ele
agraament.  Haoause the retroasidye pay,’ gk lasues in thids
mAbter; heot beon pald, no Bonetary rollef is pogsible for a
remady, . Tharefoce)

IT TE QHDEHED Ehat Lle pafendant; Roesbod Comnky Sehonl
District Bo. 14, Yorayth, Monbona, ceans not paving the
Lnervmentn Frovided for in a Eollective bargalndng agreemond
upon tha expiratinn of Fhat afrecoonl. Suych action, alwscte of

Impasae, constitutes unilatecnl changea |y workicg conddt|one




H and a violavion af Section M=31-d0L{5] MR,
2 PATED thia /I aay of Janunry ;- 1903,
A EBORKDN OF TEREOHIEL ADTELLS
5 | By -ﬁjﬁ. -"x:.-/L
8 Ctan-Capke =
Eraring Fxamlnse
?_L ipﬁj--ii...qii-r..iiiiii-lq
L CERSIFICATE OF MATLIHGO
a :
The vnderalgned does certify that a true and correct aomy
A 0F £lids doounont wanp matled to tha Mallowing on the EE day
n of Januavy; 1%83:
17

Enilie Lorlng

yall MILLEY [ LORING, P.C:
Erecutivn Plaza — syite 20
121 ath Street ¥orth

Crant Pallas, 1T 95401

v st leominey

|| Honkana Echonl Boards Aksociation
401 Horeth Sanders

17 Nelana, T 55607
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STATE OF MONTANA
HEFORE THE BOREL OF PERSONNEL ARFPERT.S
[H THE HATTEK OF UNFARI1M LARON, PRACTICE MO, i

FORSYTH EDUCATION ASSOCTATION,
HES, WER,

FINDINGE OF FACT,
Capplalntant,
CONCLOSI0NS OF Ly
AN
HACEERND COUNTY SC5000 DISTRICT

Ha, 14, FORSYTH, MOHTAHA, RECCOPIENDRED ORDER

™ e ™ ™ e e gyt g i o

Defondant.
TR T S R S SR e S S S

On Gotober 13, 1981, the Copplainant, ln Lhe nbhoue
captioned mattar, filed an unfair labor practlice copplaint
with thie Board charging the bDefendant of vialation of
Bactiong 3%-31-401{1} und (5] MCA:  More gpecitically, tha
Copplainant alleged that the Rafendant, by f{ts action of fnt
implenenting salary increment Provisiona of an expirod
tollective bargaining agreement while the Fartios ware
angaged in hegotiations for a successor agresment, unlawfully
made unilateral changee in previsusly negotisted WaDas .

The Defendant, ‘an October 27, 1901, Filed an ANEWER b
the onfair labor practice eonplaint with this Board denying
vinlation af Sections 30-31-401({L) and {5) MOa,

By STIFULATION signed cn Decenbop 21, 1881, the parties
agieed upoh the fhste bn this mitter, defined Ehe isgne: and
seb a bBriefing Achedule. The last briefr in this MACLED Was
received on March 23, 14587, B

The. Compl adnant, Forsyth Education Aeeociation: Fd
HEN waz reprepanted by Emilie Loripng; HILLEY & LOAING, P.C.,
reat Falls, Montana,. The Defendanl, Aosebgd Courky Schedl
Dlatrict Ho. 14, wias representod by Duans Johnssn and HSoe

Romnel, Montaba School Boards Ansociation, Helenn, Montans.
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Whether failure of a school district to pay axperience
nnd additional educatien eredit increments provided ‘in an
expired collective bargaining controct, wiyile the partien
ire negablating for 4 succeoooyr  agréamsnt, 1is & upilatsral
change in wages constituting a refusal to bargain in gooud

Talth, in wialation of Section AG=3L-401{4% 5 Mch,

STIFULATED FALTE
1. Tha Forsyth Educatlion hasociation, affiliated with
Lhe Montans Education Association, is the duly recoqnized
eaclunive ropresentative for collective bargaining of the
Faculty emploved by Dofandunt.
$. Retfendenl, Resobud County School District Mo, 14,
1o & body carporate, Polltical sobdivision, of Ehe Stale of

Montane, operating the slementary erd high schoole in ForeybLh

Moo,

4. The partics had & Professional Negotiatinng Agres-
ment, Master Coptract which expired on June 30, 1941,

(LS There waas no provipion in Ehe erpiTed edfibooct to
exlend its provisions bayoend lis expiration dete.

5. The partles are in negotlations for o successor
collentive bargaining controct; asareensnt has net been
ceached.

L. The expired agreopent conteined a Leachers' salary
schedule which provided for increments based on expericnoe
and increments conbingent on addltlénel educational credits.

Ty Defendant hat icsboed {ndividis]l contracts to the
teachers and ie oaking 1901-82 calary pavnents based on
teachers! galaries for 19A0<81, without any additional
axporience and aducaticn inerencnts provided ip the ald

contractkt.
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Tha ianue in thia matter has been narrowad Leconse af
the factysl situslion. The Master Contrect betwean the
partiod, which contained a teachers! Ralatry schedals providing
[or sptopatic incroments based upon experience (years of
service] and sducation (additional credita), oapived June an,
1941. Wo provision existed to extend the contract beayand
tlie expivation date, The parties were in negetintions. far a
Buccadaor contrach and, “although agteement had not besp
reachod, they wore nob at impasse, The lLefendant:, . Maoeebiod
County. Scheel Dictrict Mo, 14, Lesued individual contracts
in the Fall of 1861 to the teachers for the 1581=82 achaal
yaar containing salaried based upon the explred Mantnr
Confraot without additional automatic incroments; The
Camp lilnent, Forsyih Educatiosn Association, MEZA, NER, alleged
thal this acticn of net implementing the increased orlary
incremanty  constitited a-unilateral changs: io wages 1n
¥iolalion of Sections 39-31-40L(1) and 45) HOA,

There 13 no dispute that, ac a general rule, an employer
ray not unilaterally alber wages or othar ainploynent cond|-
Lions that are mandatery subjocts of bargaining. ‘Erch an
acticn may conglitute a refusal to Bargain 4n good fulth in
wiolation of the hot., {(See NLRB v. Enkw, 369 U.5. 736, 50
LREM 2177 {1963). The parties do pot dinpgres that the
exparience and education increments are mandatory subjecta
ot bLatgaining. The guestion In this matter nimply becones
whethor or not the Yetatus gue' of the increments was unila-
tecally changed by the Defendant,

The Complainant of tes: Galloway Goard of Education v.

Gallaway Educalion Assorciation, 395 A, 24 218 (H.J Eop. CL.

978} 144 LERM 2250 ss being a case nlmost in polnt.
thia Haw Jercey caza n one-yoar gontract containdng i walaxry

schadule for the 1974-75 school year plus annual aalary

r].n
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Intrenents expired June 36, 1995, Kt the ctart of i
19T5-T6 dchonl year the parties, the Gl loway Townahip
Education hssociation {the Aspociabian) and the Galloway
Tewnship 8oard of Eduocation {the Doard) wore in fega i atddae
for » succassor ngreement. 'Thio Agsociation filed eno unéale
lanor practice charge alleglig the Board refused to LEnakiabe
in gqood faith by iks actlon of unilaterally withhslding the
annual galary increment due at Cha beginning of 1975-7F
gChool “year: The focti oF this case sre nearly ldentical to
the maller at hand. Fovever, in Hew Jérpey a gapood Fle stato
ntatote (N.J.5.A, 18A:29-4.1) diclates that schoal boards
shall adapt salary echedulaes fer two-year durations. THE
In the Oallowsay coaoe, the Honard by 1te agreemsnt with the
1974-75 epliactive borgaining contract, adoptad o salary
sehedule that wonld, by state statute, extend inta the
1975-Th school year: The Hew Jersay Suprens Coort did
Affirm Ehat the Board unilaterally withbeId the annual
galary incramante which congtituted a rofissl Lo bargaln in
good Faitl Rowever the Tourt staled, "we nesd pok tongidar
thie general dasis of whether the Lerns and conditions of
employment which provailed under a previous collective
afreenent. conatitute tha “status guo' after its expiration
hecaiie in this cige & ppecific Atatule applisg To command
that conclueion with reepect to the payment of incremnnte
actarding to the salaocy schedule, !

The issue and facts in Board of Coop: Educatinral

serva. af Reckiasnd County v. Hew Yark State Public Emgrl cyment

Relations B, 41 M.¥, 24 753, 395 W.¥.E. 2d 439, 469 H.E.
0 117%, 85 LERM 3046 (hereafter roferved to as HOCES) ara
similar, 1f mot identical, to the case at haml. In BOCES,
the collective bargaining agreensnt batween the partiss hag
expired prior Lo e sucoesscr agresoent being adopted. ‘The

eapired agreement had contained s salary schedulo and provi-

—|ll—
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slons for automstic stepy increments. i previons Years wpan
axpleation of the collective bargaining afgrasmint, Ths

pablic smployer had peid returndng wnit eaployess tho autopa-
Lic obep inorenents before a successor agroansnt was roachied.
However, on June 19, 1974, after haing advicsed that the unik
enployess wiched Lo negotiate & Succogecr agreement Lo Lhe
1972=74 contract, the public enplayer adopted a resalution
aEfecting the status of salaries during the course af negaii-
atiobs. The resolution provided thal psnding the execution
al A hew agraameist or Soplember 1y EQ74, whichevar canpe
enrller, the provisions of the agreenent expiring June 30,
1974, would be recognized, docluding ealary and aalary rates
in effect oo June 30, 1574. DYursuant to the resalution,
which had the sane effect of rthe individgal teaching esntracts
i the prefest matter, the public gnployer maintained thn
Galaries at the rate im 4ffect on June 30, 1994, duie Liigg
negotiations for the successor dgresnent, BuUl refuned to pay
Lhe automalic step [nerensnts oo relurning iunlt nenohears.
Becauce of Lhe refusal, the labor arganization rlled an
unfalr labol practice oharge alleging thal the publlc i=pployar
had unileteratly withdrawn & previoisly anjoved benefit -
aulomatic step incremants,

In its rearoning of the BOUES case, the Courl reviewsed
the pranciples of Labar law relating to muintaining the
"stalus gqua' during negotiations. Unilateral changes to
wagee and candlticns of employment by the employer during
the course of negotiations indicates lack of good faith
bargaining. The Cpurt stated, "wWhile auch a principal moy
apply where an employer alters unilsterally dufing negotia-
Lions ofher Lerma and conditions aof enploveesnt, It shooid
nat apply where the employer malntains the salaries in
BEfack at tho expication of tha cmitract but dosos not ay

increments, *  The Court also Teascned, “To say that the

wha




i 'dtetus gua' must be naintained during negetistions 18 amne
4 thing; Lo sgay that the ‘statug guo® includes & change and
1 meanE aulonatic incresses in salury is another." The: Cosrt
& concluded, “We hold that, after the expiration of an omploy-
& nant agreement, it is mot & violation of o public employerts
i duty Lo negotiale in good faith to dlucontinus durlng the
T negotiatisns for a nesw agreenent tha payment of autsmatic
H monual ‘salacy increnmenta, however long wtanding the practice
i ol paying #uch incresenks moy have besn, !
i The gueation addresded Lu Wyandanch Unlen Free Schsel
i1 District, Bosrd of Education v, Wyandanch Teaclhers Associatlcn,
L Al AD 29 475, 396 HYS 24 T0Z, 96 LRREM 2652 [NY App:iDiv.
1% (1937}) io identical to the matter at hand and the LOCEE,
14 BUpTa, case. HAovever, the Courk in WYANDAHCH dealt with a
16 factual matter that presents a curleus difFeronce te the
i Cage al haml. Unlike the fact in BOCES, dupra, and the
s proseinlt maktar that the amploynent agreament had axpired and
tH | ne provisiong wern made bto extond the agraamnnt. theough the
15 | Period of pegotiacions, in WYINDAHCH, supra, a purvisvorship
20 clauoe was contained (n the employmenl agresment, The
an alalse octatod:
ai
"ARTTCLE KMI! SUCCES3S0H AGHEEMENTS
H]
"R. 4Un or after February 1, 1976, sither
R party may notlfy the other, L writing,
that negotiationn are requiced on neg-
h tlable items for the collective bargein-
ing agreament for the puccesding school
=i year. The notice shall sel forth cthe
Eimes which that party desirves to negotiste.
*7 Hegoblatipng gessiong Bhall commencs within
ten daye of the notice lnitfating negotia-
| Lionn
L] "B, In the ovent a4 siuccessor canbtraci ol
provisions are nmot agreed upon on o before
HET the termination data ofF the present contract
or provisions, all terms of tho present con=-
i1l Lract. and gll working eonditlons will remain
in affect until the sucoessor conbrask oz
0z provisisie have entered [nto. Upen agoesment
All salaries, bansfits and working aoanditlons
e ol '
ISR R _EI_
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Will bo retrodctive to the termination date
ol the present ooitract or provisions. ¥

: Lh WERMDANCH, supra, the Court addreseed this factual
A TMlerence:

While, as we have noted, the [widt meobaral] in
the [BOCEE] cage sought to collect malary in-
cremsnts alter the eupivation of o surviver-

ship clause, and here the contract does havo

such a clawes, ue inberpret Lhe broad Lenguage

of tha Court of Appeals to void any attempt fo
conpal the paynenl of increments under an

expired contrack even though that contrast is
dectod, for other purposes, to continue in sflfect.

The facts in CORBIN v, COUNTY OF SUFFOLE, 54 AD2d 600,

AB7 HYSZ2d 285, 95 LEAM 2030 [NY~ App.Div. [(L276])] ara on all
forme with the matter at hand. The cantract had expirad and
thie parfiea wers in negolistions for a successar collective
bargeining agresment, The public gtplayver maintalned ihe
"dtatum guo® by fwnering the terms of the expired conlract
aHoept with respect to the salary incrensnt provieions: The
bargaining unit erployess charged that the aiployer unllatsral-
1y altered calaries which constituted o Tofisal te bargain
in gaod faith. The Court scuccinctly stated, "W dissgres
with [the bargaining umit esmployees'] contentionsg,  The
contracts laving expired, the provielons for salary lnccements
anid lopgewity payments are no lobger dn aflect.®

It 1R clear that the cdurts have continued to maintain
the Tludings du KATE, supra. An employertis anl laceral
cliange in conditions of onploymsnt during negotiations,
abigrt of true inpanse, 1g fgenecally keld to be 8 refuspl o
bargain in- qood faith,. Maintaining the "status gqua’ upon
the expiration of a collective bacgaining agreenent has been
deapod proper during the period of negotlations far i BUcoes-
BOr agre=ment, Halpkaining the “status guo®, however, doeo
not include "changa". Inereasing salarleés by Lhe use of
ineronants based opon educational or skperlence credits

murely constitutes change. The Courts lave deternined that
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an erployer's rafusal o pay lncrements baged Lpdn- AN - exXpl red
eontract during the pecieod of negotiations is nob o refusal
to bargaln in good faith.

T ngree with the resasoning in BOCES, copra, "The matter
of tncrempontys cen be negotliated and, 1€ it ic agqresd Lhot
fuch increments can and aheuld be paid, provicion gan be

mitde [or paymant rebroactively, "

CONCLURIONS OF LAM

The Roeebud County School District Mo, 14, Foraytl,

HMontann, @id not violite Sections A8=-41=-401 (1] or {5) MEA;

RECUMMENDED ORDER

IL 1o horeby ordered that Unfair Labor Proctice Mo,

17=H1 be disriosed.

EPRECTAL NOTE

In accordance with Board's fule ARM 24.25,107(2), the
above TECOMMENDED OHDER shall becoms the FIMAL CNNER of Lhis
Board unleas written exeeptions are £led within 20 diviyn
after servicn of these FINDIHGE 0F FACT, CONCLUSIONS OF LAW,
RHD BECONMENDED ORDEE upon the partias,

OATED thisn E E day of May, L1982,

BOGRD OF - PERSCHYEL APFEALS

Hearing Examiner

CERTIFICATE OF MAILIBG
The uniersigned does certify that a Lrue and corroot

copy of thip documsnt was mailed to the [ollowving. on the
il ddy of Hay, 1902:




